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Ch.3 Fundamental principles of Trusts 
Express Trusts - Three Certainties 
This chapter includes: 

- Certainty of intention (How?) 
- Certainty of subject matter (What is the property) 
- Certainty of object (Who are the beneficiaries) 

General Rule: Three certainties have to be ascertained for a trust – intention, subject and 
object Knight v Knight 

               
Certainty of intention 

• A private express trust can only be created if the three certainties are present 
• An express trust can arise inly if it can be shown that the settlor or testator intended to 

create a trust 
• If a trust was not intended, an express trust cannot be found 
• Whether the creator of the trust wanted somebody to hold property for the benefit of 

another person, so that they are under duty to do so 
• Sufficient to create a trust even enough the creator of the trust did not understand that 

this was the effect of what they were doing 
• No need to use the word “trust”; even if used, doesn’t mean a trust must be followed 
• Objective assessment 

 
Precatory expression 

- Desire, wish, request etc. ~ not sufficiently certain, DO NOT create / impose trust 
- A trust will be found from precatory words if on proper construction of the language 

that was the intention of the testator Comiskey v Bowring Hanbury 
Imperative expression 

- Necessary for the settlor to use imperative expression 
- Wordings like must, which express the intention of requiring the other party to do so 

 
Re Adams and Kensington Vestry (1884) 27 Ch D 394 – NO TRUST 
Facts The testator gave his estate to his wife “in full confidence that she will do what 

is right as to disposal thereof between my children” 
Held “in full confidence” here DID NOT create a trust, the second sentence “what is 

right” is too uncertainty 
 
Comiskey v Bowring Hanbury [1905] AC 84 - YES TRUST 
Facts The testator gave his property to his wife “in full confidence” that at her death 

she will devise it to one or more of my nieces as she shall think fit.” If she did 
not do this then the will directed that the property should be divided equally 
among the nieces. 

Held It was held that time created a trust. Look the meaning of the words used taken 
as a whole and not in isolation, hence, second sentence here was clearly 
mandatory and so created trust 
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Paul v Constance [1977] 1 WLR 527 
Facts  Paul and Mr Constance revealed that they were not married when they 

open the bank account. 

 Manager asked Mr.C will the account be your name then? 

 Mr.C: yes 

 Manager said could be done if she used a note with Mr.C’s signature on it 
authorising her to draw on the account 

 They then played it really as a joint venture 

 Winnings as their winnings, neither hers nor his alone, but theirs 

 Mr.C died 
Claim - Plaintiff began her action against Mr.C lawful wife 

- Plaintiff claims that the bank account in his name, to which I have referred, 
was held by him on trust for the benefit of himself and the plaintiff jointly 

- Claim that it was an express trust declared orally by him on numerous 
occasions 

- D maintains that the whole fund contained in the account was the 
beneficial property of the deceased at the time of his death, and, as such 
became part of his estate after death. 

Held Found in favour of the plaintiff and existence of express trust, a trust of benefit of 
the plaintiff and the deceased jointly. 
 
Lord Justice Scarman: 

"When one bears in mind the unsophisticated character of the deceased and 
his relationship with the plaintiff during the last few years or his life, the 
words that he did use on more than one occasion, "This money is as much 
yours as mine," convey clearly a present declaration that the existing fund 
was as much the plaintiff's as his own." 

 
Lack of certainty of intention: i.e. Precatory word: recipient can keep the property as a gift  

               
Certainty of Subject - Matter 

Trust property itself: What the trustee is holding on trust 
• Settlor must therefore make it certain what property is to be held on trust  
• What property is held on trust must be defined with certainty 
• MUST BE IDENTIFIABLE, otherwise NO trust, or trust will be void for uncertainty: 

Re London Wine, Re Goldcorp Exchange 
 
Palmer v Simmonds (1854) 2 Drew 221 
Facts “for his own use and benefit, as I have full confidence in him, that if he should 

die without lawful issue he will…leave the bulk of my said residuary estate unto’ 
certain named person” 

Held “bulk of my residuary estate” is NOT sufficient certain (more than 50%) 
Despite “full confidence” is sufficient. 
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iv. Gifts subject to condition precedent 
               

(i) Fixed Trust 
Definition: where interests in the trust property are fixed in the trust instrument, where 
no room for any discretion by the trustees 
E.g.  

1. to all my children in equal shares 
2. “£300 to X, Y and Z in equal shares 
3. “£1,000 to my children in equal shares 
4. “£1,000 to my students in equal shares FAIL – AS NO COMPLETE LIST, i.e. former 

student counts? 
 
General Rule (COMPLETE LIST TEST): All the beneficiaries must be capable of being 
listed, there must be no doubt as to who the beneficiaries are IRC v Broadway Cottages 
Trust [1954] EWCA Civ 4 

- A trust was void for uncertainty unless it was possible to make, at the time when the 
trust came into operation, a list of all the beneficiaries “complete list test” 

- Need to write name for each beneficiary 
               

(ii) Discretionary Trust & (iii) Power of Appointment 
Definition of discretionary trust: trustees have discretion as to whether a person will be 
a beneficiary or not 

- Initial test for Discretionary trust: Complete list test IRC v Broadway Cottages Trust 
- For discretionary, wordings “shall”, settlor defines class, T must choose distribution 
- Power, wording “may”, doner defines class, donee no need to exercise if unwilling to 
- Complete list test NO LONGER apply to discretionary trust (HL rejected in McPhail 

v Doulton [1971] AC 424 (also known as Re Baden’s Deed Trusts (No.1)) 
- ii and iii Use the SAME test 
- ii use is / is not test according to McPhail v Doulton 
- iii use is / is not test according to Re Gulbenkian’ Settlement Trusts [1970] AC 508 – 

power of appointment 
 
General Rule (IS / IS NOT TEST): (given postulant test / is or is not test): question whether 
any given postulant is or is not a member of the class McPhail v Doulton 

- Under IS / IS NOT test, power of appointment and discretionary trust will not be valid 
if it is not possible to tell of any given person whether that person is or is not in the 
permitted class 

 
Re Barden’s Deed Trusts sent back because M v D held the appropriate test of certainty but 
did not decide whether or not the discretionary trust at issue satisfied the given postulant test 
 

Conceptual Certainty 
• Need to be able to generate a precise definition and check whether the postulant fall 

within the definition 

CitiD
ea

l.N
ET

https://citideal.net/home/product_view/233/Equity-and-Trusts-Law-Study-Notes



