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Ch.2 Rule of Law 
 No universal definition, political aspiration 

 S.1 of the Constitutional Reform Act 2005 
 This Act does not adversely affect the existing constitutional principle of the rule of 

law, or the Lord Chancellor’s existing constitutional role in relation to that principle 
Aims of ROL evolves over times 

 To limit State power 
 To protect individual rights 

 Three aspects of ROL: 
o The principle of legality (Core of the ROL, everyone agrees on it) - 
o The procedural ROL (Expanded from the core) 
o The substantive ROL (Expanded from the core) 

 
o Principle of legality 

- Core of the ROL 
 No punishment if you did not break the law 
 Governed by law 
 Gov acts according to law 
 Law applies to everyone 
 Dicey’s version of ROL: 

1. No punishment without a breach of the law and the absence of wide 
discretionary governmental power, opposed to arbitrary power 

2. No man was above law, the law should be applied equally to all nand no 
one should be exempt from the law 

3. ROL runs through the constitution and rights are derived from the case 
law rather than a constitutional document 

 Cf. Lord Bingham’s version of ROL: 
1. The law must be assessible and so far as possible intelligible, clear and 

predictable 
2. Questions of legal right and liability should ordinary be resolved by 

application of the law and not the exercise of discretion 
3. The laws of the land should apply equally to all, save to the extent that 

objective differences justify differentiation 
4. The law must afford adequate protection of fundamental human rights 
5. Means must be provided for resolving without prohibitive cost or 

inordinate delay, bona fide (real, legal) civil disputes which the parties 
themselves are unable to resolve 

6. Ministers and public officers at all levels must exercise the powers 
conferred on them reasonably, in good faith, for the purpose for which 
the powers were conferred and without exceeding the limits of such 
powers 

7. Adjudicative procedures provided by the State should be fair 
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o Substantive ROL – people argue mostly at this point of law, arguably too subjective 
- Substantive version of ROL may also makes requirements about how the law is 

created and applied but it will also say something about the content of the law 
- Requirement of a legal system should respect certain human rights is a substantive 

requirement because it makes a demand about the content of law 
- Law should contain an inner morality 
- Validity of laws is not just based on formalities and procedure; the laws themselves 

should be just, fair and based on common values (Dworkin)  
- “A state which savagely represses or persecutes sections of its people cannot … be 

regarded as observing the rule of law, even if the transport of the persecuted minority 
to the concentration camp or the compulsory exposure of female children on the 
mountainside is the subject of detailed laws duly enacted and scrupulously 
observed." (Bingham).   

- Looking at the substance of the law substantive approach fair or not Lord Denning, 
IRC v Rossminster Ltd 1980  

- Substantive law interpretation issue, especially on human rights, judges have more 
power by interpreting law, see ECHR interpretation section as example. Might be a 
bad point, but more protective, examining law itself A and others v Secretary of State 
for the Home Department [2004] UKHL 56. In case of unable or find difficult to 
interpret, court could issue Declaration of Incompatibility s.4 HRA 

 
 “Britain is moving steadily to a model of democracy that limits governmental power 

in certain areas … the Rule of Law supplies the foundation of that new model.” 
Jeffrey Jowell  

 Institutional competence vs limit state 
power and protect human rights is the 
distinguishing line 

 
 

 
 
 

 
 

Ch.3 Royal Prerogative 
- Definition: the residue of discretionary or arbitrary authority which at any given time 

is legally left in the Hands of the Crown…the remaining portion of the Crown’s 
original authority Dicey theory, approved in GCHQ 

- Residue = remaining 
- The Crown means the Queen plus the government in the name of the Crown 

 Examples of Foreign prerogative 
- Declarations of war and peace – Crown can declare war with the permission of 

Parliament 

Limit State 
power and 
protect 

individual rights

Preserve 
institutional 
competence 
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LOCUS STANDI 
- You need to be involved in the matter with sufficient rights 
- Test of Standing from SCA, no further definition 
Senior Courts Act 1981, Section 31(3) 
 
No application for judicial review shall be made unless the leave of the High Court has 
been obtained in accordance with rules of court; and the court shall not grant leave to 
make such an application unless it considers that the applicant has a sufficient interest in 
the matter to which the application relates. 
 

第 4 章 《高等法院條例》 第 21K 條 申請司法覆核 

除非已按照法院規則取得原訟法庭的許可，否則不得提出申請司法覆核，而除非法

院認為申請人與申請所關乎的事宜有充分利害關係，否則不得批予提出該項申請的

許可。(you will be studying these in more detailed manner when you undertake the civil 

procedure or civil litigation module) 
 
- Lord Wilberforce: when considering whether an applicant has sufficient interest, look at 

the powers of the respondent, the position of the applicant re those powers and the 
substance of the breach. The second consideration caused the claim to fail is the tax 
agreements are confidential therefore, despite their leaks, no sufficient interest could be 
found 

- Lord Diplock (dissent): no test, just use discretion; clear words of statute 
 From R v Inland Revenue Commissioners, Ex Parte the National Federation of 

Self-Employed and Small Business Ltd [1982] AC 617 (Fleet Street Casuals) 
Facts Federation sought to challenge the Inland Revenue’s procedures for levying taxes 

on casual workers engaged by Fleet Street newspaper. The Federation argued that 
their members (who did not benefit from this arrangement) were, therefore, 
disadvantaged 

Rule Federation could not bring an action as the tax arrangement did not apply to 
individual members of the Federation. No sufficient interests 

 
Claimants could be either individuals which directly affected or concerned citizens or 
groups which representative groups / associations (Association means combination of 
individuals who are affected by the issue/ decision taken by public body) or pressure / 
interest groups 
- Concerned citizens: R (Miller) v Secretary of State for Exiting the European Union [2017] 

UKSC 5 
- Representative groups: R v Liverpool Corporation Ex Parte Liverpool Taxi Fleet 

Operators Association [1972] 2 QB 299 
- Pressure Group: Is the matter sufficiently important that should be challenged on 

principle? R v HM Inspectorate of Pollution, ex parte Greenpeace (No.2) [1994] 4 All ER 
329 
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